deff Lyash

Rresident, Powsr

CB&! Stone & Webster

128 8. Tryon 8treet, Suite 100
Charlotte, NC 28202

Subject: V.C. Sumimer Units 2 and 3 Guaranteed Substantial Completion Dates

Reference: (1)

2)
@)
(4)
(6)
&)
(7}

Dear Mr. Lyash:.

The Consortium’s letter of July 18, 2014 (reference 4), its two lefters of July 25,
2014 (reference 5 and 6}, and your lefter of September 18, 2014 (refererice 7) address
three issues to which we wish to respond here, with the hope of putting them fo rest,

The first issue is the cause: of the various. project delays that appear cartain to
prevent the Consortitm from achieving the agreed Guaranteed Substantial Corripletion
Dates (B8CDs) of March 15, 2017, and May 15, 2011B. The second issue is the.
Gonsortiurn's: econtention that it should benefit from its unexcused delays by regeiving
excess escalation payments. The third issue-ls the Consortium’s analogous contention
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that it should benefit from certain Project Payment Schedules, although those sehedules
are out of syne with the Consortium’s actual pragress due to its unexcused delays.

With respect ta the first issue—the cause of the project delays-—the Owrier
provided a detsiled aceoynt of the Consortium’s performance deficiencies relating 1o the
structural modules and project design, in its letter of May 6, 2014 (Reference 3). That
account was incomplete. it did net provide an exhaustive Jist of alf the Consortium's
performarnce: deficienties or a complafe statement of the Owners damages.

- Nanetheless, it was sufficient to show that the Project Delays 4re the Consortiunr's
responsibility.

The Gonsortium indireetly responded to our account in its letter of July 16, 2014
{Reference.4) by denying that it is respansible for all costs associated with the Project
sdelays. The Cansortiur fiad not previously identified any circamstances or events that
would justify a schedule extension, and even its July 16, 2014 letfer falled. to- da sv.
Although that letter alluded to regulatory-driver’ changes and unforesesable events that
complicated the Consorfiin’s task of re-baselining the Project Schedule, the letter
provided no details about those matters and fel well short of the EPC Agreement
standards for Notice of a Change. The Consortium respanded more directly to our
agoount in its letter of July 25, 2014 (Reference 6) but still did not provide any details to
justify the delays. The letter merely referred vaguely to regulatory-driven changes and
events that allegedly impacted the Consortium’s effigienty.

: We ganclude from alf this that the Conssttium. has no gratnds for a Change to
the Praoject Schedule and all Profect delays to dafe are unexcused. We address certain
implications of these unexcused delays in the next twa sections of this letter.

1L
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The second issue relates to escalation payments. The EPC Agreement was
eriginafly priced using 2007 dollars. Under that agreement, the Consortium agreed to
perform in accordanee with. the Broject Schedule, with the understanding that the Qwner
would maks escalated payments. in later calendar years for Firm Prige work completed
aceording to the Project Schedule,
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in its letters, the Consottium contends that, where the Consortium fails fo
cormpiete the various parts of the Project when agreed, the Owtier must continue to
escalate the Milestone Payments until the Consorfium finally doss complete such parts
of the Project, regardiess of the cause of the delay. This canterdion inappropriately
divorses the Price Adjustment Provisions from the context of the ERC Agreetnent:
Under that agreement, the Price Adjustment Provisicis aré infereonnected with the
Milestone Payment Schedules and the Projest Schedule. These interconnected
components of the EPC Agresment require the Contrastor to perfarm i accordance
with the Project Schedule and condition esealaticn of Milestons Paymerits. ob the
Consortium's timely completion of the Project Scheduje acfivities. Nothihg in the EFC
Agreement or narmal business practices suggests that the Consortium should reap a
finaneial benefit, in the form of excess escalation payments, when the Consortine is
responsible for late complefion of the Milestones.,

To support its contention about excess sscalation payments, the Consartium
points to the Liquidated Damages provision in the EPC Agreement, Thaif provision
states that Liguidated Damages are the. Owner's exalusive remedy far the Consortium’s
failure to achieve Substantial Completion of a Unit on or before the GSCD for such Unit.
The Liquidated Damages provision does not control the exsess escalation question,
however, becatise neither of twe key features of that provision applies hete, The Gwrer
is not seeking at this time any additional remedy. beyond Liquidated Damages, And the
excess esgalation paymants. i question are nat associated with delays to the GBCDs.

The Liquidated Damages provision does not contral the escajation issue,
hecause the Owner is nof seeking a remedy with respect to excess escalafion
payments. Instead, it is the Consartium that is seeking a remedy, namely, the racovery
of excess escalation payments assaciated with its unexuused delay. If the Consortiur
intended to assert a Claim far defay damages, such as escalation cosis, the Consortiym
would have to comply with the Claim provisions of the EPC Agreement and show,
among othar things, that the delays were excugable. In addition, the Consoriium would
alse have to show that it actually incurred addifional escalation costs. in corinestion with
the Milestone payments. The Liquidated Damages pravision does nothing to refieve the
Gonsortium of these requirements, neither of which the Consartium has met or could
mget.
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The Liguidated Darages provision also does not control the excess escalation
issue because it does not address the Owner's remedies for Jate completion of Project
Milestones. That provision expressly applies only to late Substantial Complstion. The
daily Liquidated Damages amounts are reasonably related o the revenue that the
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Owner would lose by nof being able to produee: and sell power in-the avent of delays to
Substantial Completion. Consequently, the Liquidated Damages provision is limited to
late Substantial Completion and establishes the exglusive ramedy for the Consorfiui’s
failure o achieve Substantial Completion by the agreed BSCDs, but only for such
failure.. The Liguidated Damages provision.dpes not exclude or limit the Owner’s
remedies for other Consartium delays, such a3 ttie Consortiuny’s failure to achieve
Milestones on thi¢ dates stated in the Project Schedule, The Liquidated Damages
provision is silent as to thase other delays and, therefore, does not limit the- Owner's
associated remedies.

in its letters of July 25, 2014 (reference 5) and Septeiber 16, 2014 {reference
7}, the Gonsortium reguests that the Ownper make partial payment of the excess
escalation amounts, pending resolution of the dispute, ander Article 8 of the EPC
Agreement. We ackhowledge that Article 8 addresses payment for disputed Clajms, but
that article is subjest to several limitationis. First and foremost, the article is limited by
the:parties’ mutual obligation to deal with ane anether faitly and in good faith, Due fo
this limitation; the Consortium could not biil-the Ownier for cotapletely unrelated Haris,
stich as wark op Plant Vagtle, or, if it did so, it would have no right to payment of 80% of
the invoiced amount, pending resalution of the ingvitable dispute.

Billings for dispufed Claims: are alsa subjict to addifiorial limitations imposed by
other parts of the EPC Agreement. For example, Arficle 27 requires that a Claim be
initiated by written notice and males such notice a condition precedent o any further
pro¢eedings with respect to a Claim. That article also puts the burden of substantiafing
a Claim an the Parly making the Claim. Adicla 9 sfafes that any changed wirk
perforroed before execution of a Change Order is at the Consorium’s risk.

The limitations imposed by Article 9 and 27 must be read together with Aricle 8.
In combination, these srticles do vt require any payment for a disputed Claim uniil the
Consortium Tirst takes certaily steps to establish the Claim. The steps include giving
proper notice and providing supparting information to substartiate the Claim. As nioted
above, the: Consortitm has. not taken any of the necessary steps,
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The: third issue relates to certain Peoject Payment Schedules that are calendar-
based but are out of sync.with the Consortiur’s currently anficipated cortiplation dates
of the Project components, Those Payment Schedules, in thelr current form, would
require full payment well i advance of when the Consortium expects. to complete the
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Projeet. The disconnect is aimost certain fo worsett with thie upcolring re-baselined
work schedule.

We have addressed this. problem by rejesting recent requests far payments that
wete hot justified by the Consortium’s: currsnt Projeet Schedule, although we have not
approved that schedule. Once we accept the néw re-baselined work Project Schedule,
we will rejeet payments that are not justified by the re-baselined Project Schedule. The
justification for these adjustments is much the same as tha justification, stated ahove,
for nof making excess esealation payrments. The Consorium has no right to be
rewarded for upexcused Project delays by receiving payment if advance of when if
actually performs the wark.

Plegse advise if you have any questiens about these matters.

Singerely,

o APy 7
Staphen A, Byme

Fresident, Generation & Transmission
South Caroliria Electric & Gas

Jones/Smith/iw

ce:  Ronald Jones ~ SCE&G
Carlette Walker - SCERG
Al Bynum - SCE&G
Alan Torres -~ SCERG
Brad Stokes - SCE&G
April Rice ~ SCE&G
Roosevelt Word - SCE&G
Lawy Gunningham - SCESG
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David Lavigns - SCE&G

Marign Cherry: - Santee Coopsr
Christopher Levesyjiie - Wastinghouse
Joel Hjelseth ~ Westinghouse
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JoAnne Hyde

Westinghouse

Linda Ackerman ~ Westinghouss

Ken Hpllenbach- CB&! 88&W
Charlie White — CB&I S&QW
Kenneth Jenking - CB&! S&W
VCSummer283ProjectMail@Shawgrp.com.
vosummer28aproject@westinghouse,com
VGCS N N DCorrespandence@soana.com
BCRM-EDMS@scang.com
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